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Coori of Appeals of the District of Colombia. 


No. 2836. 

G.\lex E. Green, Appellant, 

VS. 

The IIiggin MANi FArruRiNG Co., &c. 


Supreme Court of tlie Distriet of Columbia. 


No. 56083. At Law. 


The Higgin Maxukacti rixg Companyt a Cor]joration, Plaintiff, 


vs. 


CrviER Grp:en and Galen E. Green, Defendants. 


IGNITED States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the City of \\ asbin^ton, in said District, at the times 
hereinafter mentioned, the followino papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Declaration. 

Filed July 28, 1913. 

In the Supreme Court of the District of Columbia. 

No. 56033. At Law. 

The ITiggin Manufactfring Company, a Corporation, Plaintiff, 

vs. 

CrviER Green and Galen E. Green, Defendants. 

The plaintiff, a body corj^iorate, under the laws of the State of 
West Virginia, duly incorjiorated and organized, sues the defend¬ 
ants for money payable by the defendants to the plaintiff— 

1. For that the defendant Cuvier Green at St. Louis, Missouri, 
on the first day of February, 1909, by his promi.ssor\’ note, now over¬ 
due, promised to pay to the order of the plaintiff, by the name, The 
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Manufactiirinn Co.. .$100.00 one year after date with in- 
t<?re.<t at the rate of ?:ix f)er cent (0%) i>er aniuiin; and the said 
defendant (lalen K. (Ireen duly endorsed the .<aid note before its 
delivery to the plaintiff by the defendant Cuvier (Ireen, and .<aid 
note wa.s delivered to the plaintiff Ix'fore niaturity; that the said 
note was duly presented for payment at maturity hut was dis¬ 
honored. whereof the said defendant^ had notice hut the said de¬ 
fendants did not nor did either of them pay the same. 

2. For that the defendant (’iivier (ireen at St. Louis, Missouri, on 
the first day of Fehruary, 1909, l)y his |)romissory note, now over¬ 
due, in-omised to pay to the order of the plaintiff, by the name, The 
Iliii^in Mann fact urinji Co., $100.00 eighteen months after date 
with interest at the rate of six per cent ) per annum; and that 

the said <lefendant (lalen F. (Jreen dulv endor>ed the .<aid note 

c. 

2 before its delivery t<> the plaintiff by the defendant Cu\ier 
(Ireen, and said note was delivered to the plaintiff before 

maturity: that said note was duly presented for ]>ayment at maturity 
hut was dishonored, whereof the said defendants luul notice hut the 
said defendant'^ did not nor did either of them pay the .sime. 

3. For that the defendant Cuvier (Ireen at St. Louis, Missouri, on 
the fii*st day of February, 1909, by his promissory note, now over¬ 
due, ]>romised to ])ay to the order of the ])laintitt‘. by the name. 
The lli.n.izin Mannfacturinu Co.. $100.00 two years after date with 
interest at the rate of .^^ix ])er cent ((i%) ]>er annum; that the .said 
defendant (lalen E. (Ireen didv endorsed the .slid note before its 

t 

delivery hi tlu* plaintiff by the defendant Cuvier (Ireen. and .said 
note wa> deliveied to the plaintiff l>efore maturity; that the said 
note was duly presc'iited for ]»ayment at maturity but was dis- 
honore<l, whereof the .said defendants ha<l notice but the said de¬ 
fendants did not nor did either of them pay the sime. 

4. For that the defendant Cuvier Green at St. Louis. Mis.'^ouri, 
on the first day of February. 1909, by his promissory note, now 
over-due. promised to pay to the order of the plaintiff, by the name, 
The Iliiiiiin Manufacturinir Co.. $100.00 thirty months after date 
with intere.-t at the rate of six i>er cent (0'/^ ) per annum; and the 
said defendant (lalen E. Green duly endorsed the .said note before 
its delivery to the plaintiff by the defendant Cuvier Green, and 
sai<l note was delivered to the plaintiff l>efore maturity; that the 
said note was duly ])resented at maturity but was dishonored, 
whereof the .<aid defendants had notice but the said defendants did 
not nor did either of them i)ay the same. 

f). For that the defendant Cuvier Green at St. Louis. Mis- 

3 .<ouri. on the first day of February. 1909. by his promissory 
note, now over-due, promised to ])ay to the order of the 

plaintift\ by the name. The Hitiiiin Manufacturin<r Co., $100.00 
tliree years after date with interest at the rate of six ]>er cent ((>9? ) 
per annum: and the defendant Galen E. Green didy endorsed the 
said note before its delivery to the plaintiff by the defendant Cuvier 
Green, and said note was delivered to the i>laintiff before maturity; 
that the Siiid note was duly presented for payment at maturity but 
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was dishonored, whereof the said defendants had notice but the 
said defendants did not nor did either of them pay the same. 

6. For that the defendant Cuvier Green at St. Louis, Missouri, on 
the first day of February, 1909, by his promissory note, now over¬ 
due, promised to pay to the order of the plaintiff, by the name. The 
Higgin Manufacturing Co., $100.00 forty-two months after date 
with interest at the rate of six per cent (6%) per annum; and the 
said defendant Galen E. Green duly endorsed the said note before 
its delivery to the plaintiff by the defendant Cuvier Green, and the 
said note was delivered to the plaintiff before maturity; that the said 
note was duly presented for payment at maturity but was dishonored, 
whereof the said defendants had notice but the said defendants did 
not nor did either of them pay the same. 

7. For that the defendant Cuvier Green at St. Louis, Missouri, on 
the first day of February, 1909, l)y his promissory note, now over¬ 
due, promised to {)ay to the order of the plaintiff, by the name, The 
Higgin Manufacturing Co., $156.18 four years after date with inter¬ 
est at the rate of six per cent (6%) per annum; and the said defend¬ 
ant Galen E. Green duly endorsed the said note before its delivery 

to the plaintiff by the defendant Cuvier Green, and said note 

4 was delivered to the plaintiff before maturity; that the said 
note was duly presented for payment at maturity but was dis¬ 
honored, whereof the said defendants had notice but tlie said defend¬ 
ants did not nor did either of them pay the same. 

8. The plaintiff. The Higgin Manufacturing Co., sues the defend¬ 
ants, Cuvier Green and Galen E. Green, for money payable by the 
defendants to the plaintiff for goods sold and delivered by the plain¬ 
tiff to the defendants, and for work done and materials j)rovided by 
the plaintiff for the defendants at their request; and for money lent 
by the plaintiff to the defendants; and for money paid by the plain¬ 
tiff for the defendants at their request: and for money received by 
the defendants for the use of the plaintiff; and for money found to 
be due from the defendants to the plaintiff on account stated between 
them. 

And the plaintiff claims $756.18 with interest at the rate of six 
per cent (6%) per annum from the first day of February, 1909, ac¬ 
cording to the particulars of demand hereto annexed, together with 
the costs of this suit. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Plaintiff. 

5 Pleas. 

Filed August 21, 1913. 

The defendant Galen E. Green for plea to the first Count of the 
declaration says: 

1. That the alleged cause of action therein set forth did not accrue 
within three years next before the filing of this suit. 
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2. For further plea to all the Counts of the declaration the defend¬ 
ants savs: 

_c 

3. That he never promised as alleged. 

4. That he was never notified of dishonor as alleged. 

That his indorsement of said notes was obtained from him by 
Plaintiff against his will by duress of threats of the criminal pro.secu- 
tion of his son said Cuvier Green for the alleged crime of embezzle¬ 
ment. 

fi. That the said notes were endor.«ed by him without legal con¬ 
sideration the only consideration l>eing illegal and consisting only 
of an agreement by Plaintiff to .'^tifle the criminal prosecution of said 
Cinder Green for the crime of embezzlement. 

JOHN RIDOUT, 

Attorney for Defendant Galen E. Green. 
fi Memorandum. 

November 5, 1914.—^"erdict for plaintiff. 


Motion in Arrest. 

Filed November 9, 1914. 

* * * * * =lc 

Now comes the defendant Galen K. Green by John Ridout his 
Attorney and moves the Court to arrest the Judgment on the verdict 
herein on the eighth Count being the Money Count of the Declara¬ 
tion on the ground that said Count states no cau.se of action against 
the said Galen E. Green who is sued as an indorser. 

JNO. RIDOUT, 
Attorney for Galen E. Green. 

Me.ssrs. Brandenburg & Brandenburg. Attorneys for Plaintiff: 

Take notice that the above motion will be for hearing on Saturday 
Nov. 21st 1914 before Stafford J. 

JNO. RIDOUT, 
Attorney for Galen E. Green. 


7 Supreme Court of the District of Columbia. 

Saturday, November 28th, 1914. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 

Upon consideration of the motions for a new trial and in arrest of 
Judgment filed herein, it is ordered that said motions be and the 
same are hereby severally overruled, and judgment on verdict is 
ordered. 

To the overruling of the motion in arrest of judgment, an excep- 
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tion is noted upon request of attorney of record for the defendant 
Galen E. Green. 

Now therefore, it is considered that the plaintiff herein recover of 
the defendant Galen E. Green, the sum of Seven Hundred Fifty-six 
and 18/100 Dollars ($756.18) with interest thereon from July 28th 
1913, together with costs of suit to be taxed by the clerk and have 
execution thereof. 

From the foregoing, the defendant Galen E. Green, by his attor¬ 
ney of record, in open court, notes an appeal to the Court of Appeals; 
whereupon, the })enalty of a bond for costs is hereby fixed in the sum 
of One Hundred Dollars. 


Memoranda. 

December 22, 1914.—Appeal bond approved and filed. 

January 14, 1914.—Time to submit bill of exceptions extended to 
and including Februarv 1, 1915 and to file record to and including 
March 1, 1915. 

January 30, 1915.—Time to submit Bill of Exceptions extended 
to and including February 15, 1915. 

February 13, 1915.—Time to submit Bill of Exceptions 

8 further extended to and including February 17, 1915. 

February 17, 1915.—Bill of Exceptions submitted to the 

Court. 

March 8, 1915.—Time to file transcript of record extended to and 
including March 23, 1915. 

March 20, 1915.—Time to file transcri])t of record further ex¬ 
tended to and including April 23, 1915. 

April 22, 1915.—Time to file transcri])t of record further ex¬ 
tended to and including May 1, 1915. 

April 30, 1915.—Time to file transcript of record further ex¬ 
tended to and including May 15, 1915. 

May 12. 1915.—Time to file transcript of record further extended 
to and including June 15, 1915. 

Supreme Court of the District of Columbia. 

Thursday, June 10th, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice, presiding. 

♦ ♦ 5|C ♦ * * ♦ 

The Court having this 29th day of May, 1915, signed the 

9 Bill of Exceptions taken at the trial of this cause as of the 
time of noting the same, now orders said Bill of Exceptions 

of record nunc pro tunc. 

\ote.—T his entry belongs under date of May 29th 1915. The 
Bill of Exceptions as signed on May 29th 1915, did not come into 
my hands until this 10th of June, nor the order of May 29/15 
making said bill of record. 



FRED C. O’CONNELL. 
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Assignments of Error. 

Filed June 10, 1915. 

The Court erred as follows: 

1. In sustiiininjj the plaintiff’s objeetion to the question addressed 
to Cuvier Green as to his knowledj>;e of the Plaintiff’s intention to 
(Tiniinally prosecute him if his fatlier's indorsements were not ob- 
tiuiied. 

2. In refusing to grant the instruction asked by defendant for a 
directed verdict in favor of defendant. 

3. In instructing the jury that if by verbal admission or written 
admission, with notice that his liability had not been fixed, the 
plaintiff* agreed, after maturity, to pay said notes the plaintiff’ was 
liable under the common counts. 

4. In overrulng the defendant’s motion in arrest of Judgment. 

JNO. RIDOUT, 

Attorney for Defendant. 


Demgnation of Record. 


Filed June 10, 1915. 


J he Clerk will please include in the record on appeal in this Cause 
the following: 


10 1. Declaration filed July 28 191.3 omitting affidavit. 

2. Pleas filed Aug. 21 1913 omitting affidavit. 

3. Verdict Nov. 5 1914. 

4. Motion in arrest filed Nov. 9 1914. 

5. Order overruling motion in arrest Nov. 28 1914. 

G. Judgment on verdict. Nov. 28 1914. 

7. Appeal in open Court cost bond $100. Nov. 28 1914., 

8. Rond filed Deceml)er 22 1914. Extensions, as in Minutes down 
to June 15 1915. 

9. Mem. Bill of exceptions filed May 29 1915. 

10. Assignments of error filed June 10 1915. 

11. This designation. 


JNO. RIDOUT, 

Attorney for Defendant. 


11 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
10, both inclusive, to be a true and correct transcript of the record. 
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according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 56033 at Law, wherein The 
Higpn Manufacturing Company, a corporation, is Plaintiff and 
Cuvier Green and Galen E. Green are Defendants, as the same re¬ 
mains upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 14th dav of June, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


12 In the Supreme Court of the District of Columbia. 

No. 56033, Law. 

Higgin Manufacturing Company, a Corporation, 

vs. 

' Galen E. Green. 

Bill of Exceptions. 

Be it remembered that this cause came on for hearing before Mr. 
Justice Stafford and a jury: 

Whereupon the Plaintiff gave in evidence the deposition of Horace 
C. Drake, who testified in substance that that he — Secretary of siiid 
j)laintifl; that he knew Cuvier Green and had had coiTespondence 
with Galen E. Green; that the seven promissory notes sued on six 
of which are for $100 each and one for $156.18 all bearing date 
February 1st 1909 and payable respectively one year, eighteen 
months, two years, thirty months, three years, forty two months and 
\ ea k aft^?r da-te were made aiid executed by Cuvier Green to 
order of Plaintiff and each being indorsed by Galen E. Green the 
signatures of both being identified by the witness the said notes were 
then offered in evidence. 

Witne^^ further testified that the maker was sales agent of Plain¬ 
tiff in Kansas City Missouri and became indebted to plaintiff and 
thereupon wrote the following letter to Plaintiff dated at St. Louis, 
Mo., Jan. 26, 1909, addressed to witness as Secretary: 

“Dear Sir: I am just in receipt of your letter of the 25th and in 
reply thereto have to say: 

13 I am much pleased to know that you are willing to prac¬ 
tically accept the proposition I made you under date of Octo¬ 
ber 29th: in this proposition you will recall I agreed to pay $100.00 
cash and give my notes for $100.00 payable every six months for the 
for the remainder: as to endorser I would prefer to have my father 
on the notes for more than one reason mainly the fact that McRee 
has no property and the fact that my father has in in his hands 
property that will more than pay what is due you as I have already 
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stated to you and I have written him this afternoon telling him what 
you have written me and the stating the terms that you proposes 
and I expect to hear from him promptly in fact I cannot"turn a wheel 
anyway without his assistance for as I have stated I am just eating 
and that’s all and my family must be pro^dded for and for this rea- 
^n I ask that you allow the payments to be made every six months 
instead of four months as you propose, it will make matters easier 
for me and will be appreciated I assure you regarding the amount 
in dispute as I have already stated they can be readily adjusted, I 
realize that you have been out of your money for some time and I 
am of course willing to pay you. I will let you hear from me within 
the next few days and we will get this matter adjusted I feel sure. 

Yours truly, 

CU\aER GREEN.” 

The witness further stated that afterwards the notes were made 
by Cuvier Green and endorsed by Galen E. Green no one represent¬ 
ing the Company was present when the notes were indorsed the 
notes were received by mail from Cuvier Green in the following lets 
ter from him dated St. Louis, Mo., February 8, 1909, addressed to 
^Nitness as Secretary. 

“Dear Sir: Please find enclosed 7 notes for $100, each and one 
for $156.18 making a total of $856.18 which together with the $100. 
cash balances my account of $956.18; these notes are payable every, 
six months as agreed ui)on. I thank you to change the statement 
that you sent me or in other words add the item that I recently — 
the fact that I am exceedingly glad we have adjusted this mkter 
and I thank you for courtesies extended me. 

Yours truly, 

CUVIER GREEN.” 


The six months’ note was paid. 

With the remittance for this note Galen E. Green wrote plaintiff 
the accompanying letter dated Washington, D. C., Nov. 12, 1909, 
addressed to Plaintiff: 

‘T enclose New York exchange payable to my order and endorsed 
to you for $108.20 to be applied as payment in full of Cuvier note. 

I am sorry that the delay in meeting this note was unavoidable; 
today is the first day that I have been able to attend to it; I received 
your letter of October 20th advising me of the fact that you had 
transmitted said note for collection; no one has presented me 
14 the note. I have been sick for some time. I found notice 
lying on my desk to please call that a certain Trust Companv 
I called today tliey knew nothing alxait it hence I remit the amouiU 
to you. I hope there will not be this trouble in any future payments. 
However I advised you at the time if you sent the note here with in¬ 
structions to hold if it become necessary for me please return to me 
the cancelled note by return mail. 

Very truly yours, 


GALEN E. GREEN.” 
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under date of Nov. 15, 1909 replied as follows: 

‘Dear Sir: We are just in receipt of your favor of the 12th 
inst. inclosing draft for $1,008.20 which we have passed to credit 
of note as requested. We are returning the note together with pro¬ 
test i)apers etc. herewith. You will j^ee that the note was held there 
tor sometime and was just returned to us Saturdav as we advise vou 
in the mail that day. In the future if you will designate a certain 
bank where you would prefer to have the note sent we would see 
that It goes there direct and that you would not have to hunt around 
ttie city or have any difficulty in locating it. 

Very truly yours. 


1 testihed that certain correspondence between 

plamtitf and said defendant lead iq) to the execution of said notes 
under date of July 23, 1908 said defendant as follows: 

“Mr. li. C. Drake, Secretary': 

I am informed that my son Cuvier Green has become indebted 
to your hrm for goods procured from you while doing business at 
Kansas City, Missouri. M ill you kindly inform me of the nature 
and circumstances connected with this indebtedness if any 

1 have a great interest in my cliildren’s welfare and anv a4istance 
possible for me to render in their behalf I shall do so. 

Very truly yours, 

GALEN E. GREEN.” 

July'^2'9th '1908 witness replied thus under date of 

“Dear Sir: The writer is in reeeipt of vour favor of the '^Sd 
instant in regard to the indehtedne&s of your son Mr. Cuvier Green 
to this Company. In repK; would say tliat while he had the agenev 
for our serwn in Kansas City we made advances to him on eommi«- 
sions even in e-xees-s of our contract agreement which was that com- 
niLssions were to he paid after accounts had been collected and the 
amounts credited to the agent. As these advances were made thev 
were charged to his account. He assisted considerable in securing 
settlement fron| the customers and was authorized to receive checks 
payah e to the Higgins .Mfg. Co. and was in the habit of fonvarding 
these to us for credit on the customer’s account. Towards the la.st 
liowever he collected a number of accounts which he has 

urir$984 

We believe he claims some small credits to this amount but we 
ha\e never been able to get him to say just where anv real difference 
he and according to our iajst knowledge and belief the above i- the 
correct figure This does not include any claim for interest though 
the account has lieen running for a long while. We presume that 
you are more or less familiar with your son’s phvsical^condition at 
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the time this unfortunate condition arose. AVe will l>e glad to 
hear from you further on the subject. 

Yours truly, 

}) 


Under date of Aug. 11th, 1008, the l^laintitf through witness 
wrote said defendant thus: 

“You wrote us recently relative to the indebtedness to us of your 
son Cuvier Clreen and we re.sponded but since then have had no 
word from you. Won't you kindly let us hear from you at once 
advising us what your disposition is of the matter. 

The account has been running a long time and we feel that some 
definite action should he taken relative to settlement.” 

To this defendant replied under date of Aug. 19th, 1908 as fol¬ 
lows : 


“In answer to your letter of .Aug. 11th in reference to Cuvier’s 
matter I will say I received your letter of the 1st but delayed an¬ 
swer awaiting to hear from Cuvier he l)eing away from his place 
of business. I am not personally prepared at the present time to 
assist my .^on in the settlement of this account hut would I like to 
ascertain from you the best possible compromise that can be made 
in settlement of this affair. It is a very unfortunate transaction 
Cuvier claims that he is entitled to some credit which of course 
would reduce your figures, hut he is unable to .specify definitely 
what they are. This claim against him by you will be satisfied. 

A ou can rest assured of that fact or as a last re.'^ort 1 have prop¬ 
erty within my control left by his late mother to be divided by me 
between her children of which ('’uvier is one of four and lu/s ])art 
will ]>e ample to pay. If you can consistently T would like to have 
somewhat of an itemized account of his and we will see \vhat can 
be done. 


A’ours trulv. 


GALEN K. GREEN.” 


t nder date of .August 21, 1908. the Plaintiff through witness 
wrote as follows to defendant: 


“AVe are in receipt of yours of the 19th instant in regard to our 
claim again.4 Cuvier (Jreen and l)eg to advi.<e that we are enclosing 
statement of that account herewith. AA"e do not feel that this is a 
matter for com]>romise. It consist^ principally of cold ca.'«h ad¬ 
vanced to him or money collected and retained by him without au¬ 
thority. There are some merchandi.se items in the charge also and 
these were furnished in accordance with contract and at agreed 
prices so we do not feel justified in accepting anv compromise. 

Up to the piesent time we have made no claim for interest 
16 and it will dei>end .'^omewhat upon the time taken for settle¬ 
ment as to whether we shall make .such a claim though we 
do feel that we are ju.stly entitled to it, and perhaps more ju.stly en¬ 
titled to it and perhaps more. 

Under ordinary eircumshmees we should have felt like pro.secut- 
ing the case, but as the writer has met Mrs. Green and she wrote 
personally exjdaining the situation and e.xpres.sed the belief that 
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trying to live a changed life we felt that we wanted 

anyThicrrnil7tr^''’^W--‘«nity. We did not want to S 
QfJin- 1 f through him into a situation that would make his 

either more difficult or nract cffiirimno 

Ken deTIrJr^Tvouffi ^ •*''’7?" 'S'inTm 4 ' 

w £« Srlf;l flip “ts r" .ir, 

__ _» 

•»u * 2*^® disappointed that we have not heard from von rnv*i. 

^th reference to settling onr claim against clndrOreen wI 

tt‘l5l!i -nn7e;"Ve"‘srtS 


fnrther testified that neither he nor anv officer 

threatened anv pTecuti^ at an'cr"P'-n^<'™te or 
eumstances ofsaffi i7dehtedness IdTn? *''® "'•- 

?:nS TcSnri 7 :;t ;:;r «V" 

tioLWank"?;* Louirfemiri’ W*^' ‘''® T'h'r<i Na- 

and protest and notice of protest w^ matunty for presentment 
said hank on Pehniarv ^^1010 anti*' plaintiff from 
closed said notice inTlLr and dnlv^m V/T® ®"' 

fendant Oalen E Oreen Warrior r' -m” ril"® f®"’® *'’6 de- 

said letter never ha4;7 been rSned^n^'^ Washington, P. C., 

is offered in evidence: ffiarthf no^f^rif ^A''®^’'' "V'''”®’’ ‘"'i'i >e«er 
to the Third National Bank Bt T* '?''® ‘^."K'lst 1, 1910, a'as sent 

for presentment an^ prS^t'aS' lotice 0 /’'“""':"; '’"^"'■® 

the plaintiff from .said bank on AuRust 5 lOlTl^d i'’®®®'''®'^ 

the defendanrS R GmeV War^ <h>l.y mailed the same to 
I). C., said letter never having been returnedy"“h'ngton. 
letter is offered in etndence that the "17^ a 

.» ^nt ,h. K.. E„S £„ S Si 

IS rr,r£ sstiis r'i 

plaintiff from said han7 ^n ]lhn‘7rt / t’’® 

witness enclo,sed said notice in a letter’ and didv mailed 
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to the defendant Galen PI Green, Warder Building, Washington. 
Ih C., said letter never liavin^ been returned and (*oi)y of which 
said letter is offered in evidence; that the note due August 

18 1, 1011, was sent to the Third National Bank, 8t. Louis, Mis¬ 
souri, Ijefore niaturity, for presentiuent and protest and notice 

of protest was rec*eived hy the plaintiff from slid hank on August 
3, 1011, and on the same day witness enclosed said notice in a letter 
and duly mailed the same to the defendant Galen E. (Jreen, Warder 
Building, M ashington. IX C.. said letter never having l>een returned 
and copy of which said letter is offered in evidence; that the note 
due Fehruary 1. 1012. was sent before maturity to the New England 
National Bank. Kansas Gity, Missouri, and before maturity said bank 
sent said note to the bank at St. T.ouis, Missouri for ]>rctest, Cuvier 
Green being at that time in St. Louis. The St. T.ouis bank after 
maturity sent the note with protest to the New England National 
Bank, And on February .3d. the duly protested note was received bv 
the plaintiff from said bank. 

1 hat thereupon the certificates of protest for each of the said 
notes sued on, under the hand and .“eal of the notary, sho\Gng 
pie>entment. demand and notice, were offered in evidence but were 
rnliMl out by the Court on the objection of the defendant, for the 
reason that the certificates were not evidence of the acts of the 
notan*. 

Plaintiff then called defendant who testified in substance as fol¬ 
lows; is the father of Cuvier Green, had (*orrespondence with the 
plaintiff when the notes were given; that he had property left to 
him to be divided when ho saw fit between the four children; that 
he knew the notes in suit were payable eveiy .«ix months; the fol¬ 
lowing question was asked and answer given; “Q. You also knew 
when the.'ie notes fell due if you did or did not receive notice of 
protest or dishonor? A. T knew what T received and when I re¬ 
ceived it, yes, sir.” 

Thereujion the plaintiff offered in evidence a letter from the 
defendant Galen E. Green, to the plaintiff, dated October 1, 1908, 
as follows; 

19 “T am ju.«t in receipt of your letter of the 29th in reference 
to Cinder’s matter. 

As you say in your letter, T am disappointed in not hearing from 
you, for T wrote you ])romptly in reply to your last letter, but T 
sent the copy to Cuvier for him to see or I would send you the copy 
of what T wrote you. T do not now definitely recollect what 1 saiil 
but in substance it was this, that Cuvier had means coming to him 
which are now within my control, in the shape of real estate left 
by his mother, and I also said that his claim must be .«ettled satis¬ 
factorily, and more especially I required you to send me an itemized 
statement of his debts, and the l>est projHisition that you hope to 
offer in the shape if a conqiromise, whicli is necessary for me to make 
as the means coming to Cuvier are not available at present. Let me 
hear from you.” 

Under date of October 13, 1908. the plaintiff wrote to Galen E. 
Green, as follows; 
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We are in receipt of your favor of the 1st instant and in reply 
would say, that we made up a statement of Cuvier’s account and 
sent it to you August 21st. You will see by reference to that letter 
that we stated it wa** enclosed. We have no reason to doubt but 
that the statement was sent you as stated and we have never had 
any advice from you to the contrary. Tn order, however, to make 
sure that you have the matter before you, we are enclosing another 
copy herewith. We stated at that time that owing to the fact that 
this balance consisting of amount- that have been collected and re¬ 
tained by him without authority from us, we are unwilling to con¬ 
sider any com]>romise. Kindly give this your early attention and 
let us hear from you just as quickly as possible.” 

I nder date of October 19, 190<S, Galen E. Green wrote the plain¬ 
tiff as follows: 

“T am just in receipt of yours of the 13th in reference to Cuvier’s 
matters. This statement, sir, is the first that T have ever received 
from you. T find amongst my files a letter of about that date but 
no mention is made of an itemized account. The reason of your 
la«t letter, T was in doubt, thinking that T might have sent a letter 
to Cuvier without making a proper note of it, such, however, is 
not the fact. T am certainly glad to get this itemized statement, 
which will help me very much with Cuvier. T have communicated 
with him this morning and we will see what can be done with as 
little delay as is necessary in matters of this kind.” 

Under date of October 10. 1909. defendant Galen E. Green wrote 
plaintiff as follows: 

“Referring to the overdue note of my son Cuvier Green, which 
you hold, T will say that T regret much that it was not paid when 
due, which was impossible for Cuvier to do. As T stated to you on 
settlement of his account with you by giving these notes that you 
hold that you would get your money, but T will have it to pay. 
Cinder is powerless. Instruct your bank to send the notes here, 
draw on me with instructions to hold them a short time if it hap¬ 
pens that T was not prepared to pay when prevsented. T will take 
up the note without much delay. 

Under date of June 2, 1910, plaintiff wrote Galen Pk Green 
20 as follows: 

“Will you please ad\dse us in enclosed stiimped envelope 
just when we can expect settlement of your past due note. Kindly 
give this matter your immediate attention and very greatly oblige,” 

Under date of June 4th 1910 Galen E. Green wrote as follows: 

“Tn reply to your letter of the 2d in reference to Cuvier my son’s 
past due note, T will say that I will yiay said note as soon as T possi¬ 
bly can. It is impossible now for me to fix the date. I hope you 
will be satisfied at present.” 

Under date of January 10, 1911, plaintiff wrote to Galen E. 
Green, as follows: 

“When our ^Ir. Reeves called on you some little time since he 
understood that you were going to take care of the past due notes, 
amounting to $200.00, together with protest fees and accumulated 
interest. We have not heard from you on the subject and feel 
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obliged to insist upon this matter l)eing disposed without further 
delay. Kindly let us know by return mail just what we can count 
upon. We cannot indefinitely postpone action.^’ 

On January *28, 1911, the defendant Oalen E. Green wrote plain¬ 
tiff as follows: 

“I am now up at my otlice attending to biusiness. When your 
man Mr, Keeves was on 1 was con fined to my room. I will arrange 

pay you some money on my son Cuvier Green’s account or in¬ 
debtedness to you as soon as possible by disposing of some prop¬ 
erty.’’ 

On January 14, 1910. the defendant was notified by letter that 
one of the notes would he due February Ist; on July 14, 1910. that 
one of the notes would he due on August 4th and on July *29, 1911, 
that one of the notes would l>e due August 1st, 1911, and on July 
2*2, 1911, that one of the notes would l>e due on February 1, 191*2. 

That Cuvier Green wrote h) the ]>laintiff on .lanuarv 80. 1009, as 
follows: 

“I received your letter of the *27th, replying to my letter to yoii 
of the *2Hth. and 1 also received y(airs of the *2oth. and replied to 
same: 1 received vour letter of the 2<Sth, vesterdav and carefullv 

• t. • • 

note contents: your |)roposition is a fair one and as previously 
stated, T am sure that vou ^^^ll be verv glad to rectifv anv errors 
that may exist in your statement: I feel quite sure that T will lie 
able to show that you are not exactly correct as to the Des Moines 
charge, also that T had already been charged with the 
21 Christopher $ 00 . 0(1 and that Pi])es never paid me what he 
claims he did. all of which can he taken up later on: T thank 
you very much for making the payments .dx months instead of 
four months. 

T am writing to my father by this mail and you will hear from 
me about the latter part of next week. 

T am truly glad to get this matter adju.«ted and wish to thank 
you for the square treatment that T have always received at your 
hands.*” 

On Alienist *2, 1909. as follows: 

“T received your recent letter with reference to my note of 
$100.00 due .\ugu.«t l.st, which 1 forwarded to my father: T also 
received notice from the National Rank of Commerce, this city, 
which T also sent to my father, from the fact that mv money mat¬ 
ters are .still in an un.‘^ttled condition, in fact they are still in his 
hands: T regret my inability to take up this note, however it was 
impo.ssihle and T am addressing you this letter to let you know 
that the matter is having my attention and that you will hear from 
me again in the near future. 

T would have ^^Titten you earlier but from the fact that T have 
been out of the city and have just returned. 

Tt will only be* a few days before T have something from my 
father, at which time T shall communicate with you promptly.” 

And on Jan. 17. 1911. as follows: 

‘'Replying to your letter of January 9th, which T have just re¬ 
ceived on account of being in St. Louis, I have to advise: 
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1 carefully note what you have to say with reference to the two 
notes that are now ptist due: you ask whether I will settle these 
notes without further delay or whether you shall reduce them to 
judgments and collect in that manner: 1 also note that you have 
had the matter up with my father, who is the endorser on the notes, 
hut have been unable to make collection. 

Now I have already stated my condition to you: you know that I 
had my father endorse the not^, from the fact that I was without 
money and he had in charge certain money matters of mine that 
^ ^ t a ^ l^e settled : I am sorry to report that my condition 

is just the same to-day: 1 assure you, as I have already akured you, 
that the notes will l>e paid some time: I know that my father is 
doing all that he can do in this direction: I have nothing and am 
powerless to pay: 1 know that my father will pa\’ when he can do 
so: a judgment only adds additional expense and will not hasten 
matters. Under circumsUinces. 1 am exceedingly sorry about this 
matter. I am sending a copy of this letter to my father.” 

The following letter from the plaintiff to the defendant dated 
March 21, 1913: 

“We are calling your attention to the seven past due notes of 
$100.00 each hearing your endorsement and dated February 1, 
1909 with interest from that date at the rate of 6% per annum. 
We have called these to your attention as the individual notes fell 
due, hut nothing has been done toward a settlement. We are 
anxious to have these taken care of and as all of them are now past 
due we will aj)preciate your immediate settlement. 

22 Horace K. Reeves testified as a witness for the plaintiff in 
substance that he; visited the defendant Galen E. Green in 

Washington in September, 1910, when he stated that it would be 
impossible for him to make any payment just then but that as soon 
as he got out and around again he would arrange to get the money 
and send it to plaintiff; that in the following year witness had an¬ 
other conversation with said Green, after additional notes had be¬ 
come due in which he stated that he could not make any payments 
at that time, but that he had some property belonging to his children 
and that he expected U) dispose of it and would then pay tlie entire 
amount covered by the notes; that in November, 1913, witness had 
another interHew with said Green which he distinctly remembers 
and during this conversation witness requested payment of the notes 
all of which were then past due and he stated that he could not pay 
anything at that time; that he had not realized on the property re¬ 
ferred to in the previous conversation but that he wanted to get the 
matter settled and that he would communicate with the plaintiff with 
a view (»f (/ff'ectiiig some sort of a compromise; that in none of the 
conveivations did he deny his liability. 

23 Thereupon the Plaintiff rested. 

Thereupon the defendant testified in his own behalf in sub¬ 
stance as follows: 

Witness’ attention being called to Plaintiff’s letter of Aug. 21, 
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1908, he sUites that he fully believed from that letter that unless he 
endorsed the notes his son would he indicted. 

Witness never at any time heard anything to the contrary and the 
express purpose which led him to sign the notes was to protect his 
son against any criminal prosecution and his express and only pur- 
j>ose was to prevent a criminal prosecution and would not haVe en¬ 
dorsed them under any other circumstances. 

Witness rcmemlx?rs the visit of Reeves only a few words passed 
witness declined to discuss the question of his liability on the notes 
and he refused to have any conversation on the subject the statement 
that he promised to })ay the notes is false witness made no promise 
whatever. 


On cross-exaniinati(ni the witness testified that he conditionally 
promised to j)ay the notes out of property in his name left by his \Wfe 
to be divided between four children never told the witness Drake that 
such j>aynient would lx* made this statement wius made in the corre¬ 
spondence. 

\\ itness would not have endorsed the notes except to prevent prose¬ 
cution of his son; that at tinie-of signing alhdavit he believed he had 
not received notices <d protest but in looking over his pa|X?rs run 
across three, plaintiff offered in evidence three notices of protest re¬ 
ceived by defendant Galen K. Green. 

On re-direct witness sbited the propertv of his wife had never t)een 
.-old. 


Thereupon Cuvier Green called as a witness for defendant was 
asked the following question: 

‘•Q. At the time of wTiting the letter enclosing the notes to your 
father for endoi-senient what if any knowledge had you concerning 
the intention of the coni])any towards you that knowledge being de- 
ri\ed from any statement made to you by any officer of the companv 
concerning criminal criminal of you?” 

24 To which question counsel for Plaintiff objected which ob¬ 

jection was sustained by the Court and the question was not 
allowed to l>e answered. 


\\ hereupon Counsel for the defendant excepted. 
By Mr. BKANi>KNi5rRG, counsel for Plaintiff: “ 


What motive in¬ 


duced you to execute those notes? —. Some letters that T had re¬ 
ceived on several occasions from them that gave me to understand 
that if 1 didn't tl)ey would | )rose<ute.” 

On direct examination the witness testified that the claim was un¬ 
just and witne.-s did not owe it. 


Thereupon the defendant rested. 

Thereupon — all the testimony in the case the defendant by his 
Counsel prayed the court to instruct the jury that there was not suffi¬ 
cient evidence in the ca.-e to justify a verdict in favor of the plaintiff 
and that their verdict should be in favor of the defendant, but the 
Court refused to grant said instruction and thereupon counsel for 
defendant excepted. 

Thereupon, upon all the evidence in the case, the Court charged 
the jury in substance as follows: 

If the jury find from a fair balance of the e^ddence that the de- 




THE IIKiOIN MAXl'KArTl HINCJ CO., A-C. 


1 


fendant Galeii E. (ireeii, with full knowledge that he was not liable, 
alter inatunty, on tlie notes as endoi-ser, by reason of plaintiff’s fail¬ 
ure to comply with the SUitutory provisions, acknowledged, either in 
any letter ollered in evidence or verbally to the plaintiff or its agents 
a continued liability, or i)roniised to pay said notos, then the jury are 
mstructed that their verdict should be in favor of the plaintiff for the 
full ainount claimed in the declaration. 

r that by such written or verbal admission of 

liability with knowledge that proper notice had not been given in 
resi^ect of any note the defendant had waived his right to notice and 
that the plaintift was entitled to recover counsel objected on the 
grounds: 

(a) That there was no sullicient proof in the case to support such 
a verdict. 

*25 [[/) lhat there being no proof to support the averment of 

the special counts as to notice, those counts would not support 
a \eidict and that lje(*anse the c-ommon counts cannot be relied on 
to support a verdict against an endorser, the instruction was er¬ 
roneous, but the Court, overruled said objections to the charge and 
allowed the charge to stand and declined to modifv or change the 
t^ame. Thereupon the jury retired to consider of their verdict and 
afterwards returned into Court with a verdict in favor of the plaintiff 
for »><ob.l8 with interest from July 28, 1918. 

Thereafter counsel for defendant filed in the Court his motion in 
arrest of judgment as follows: 

Now comes the defendant Galen E. Green by John Ridout his At¬ 
torney and moves the Court to arrest the judgment on the verdict 
herein on the eighth count being the Money Counts of the declai-a- 
tion on tlie giound that said counte state no cause of action against 
tile said Galen E. Cireen who is sued as an indorser. 

JOHN RIDOUT, 
Attorney for Galen E, Green. 


which motion afterwards came on for hearing and was by the Court 
overruled to which action of the Court in overruling said motion 
counsel for the defendant excepted. 

The foregoing Bill of exceptions contains the substance of all the 
evidence in the case. 

All the exceptions which were taken and reserved by the defend¬ 
ant were, except the last, separately taken and reserved before the jury 
retired to consider of their verdict, and each of said exceptions w^s 
separately noted by the justice presiding before the jury so retired. 

The last exception that is to the action of the Court in overruling 
the defendant’s motion in arrest of judgment was duly noted by the 
Court at the time it was taken when said motion in arrest was heard 
by the Court. 

And the Counsel for defendant now prays the Court to settle and 
sign this Bill of exceptions in order that it may be made part of the 
record which is accordingly done this 29th day of May, 1915 now 
for then. ’ 

WENDELL P. STAFFORD, Jn^tice, 

3—2836a 
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BRIEF FOR APPELLANT. 


Statement. 

Cuvier Green, the son of appellant, was indebted in a 
sum, the amount of which was disputed, to appellee. 

By means of letters, which, to any intelligent mind, would 
convey the idea of a threat of criminal prosecution, and 
which invited the stifling of the threatened prosecution the 

appellee obtained from appellant his indorsement of seven 
notes. 

It is admitted by the evidence that even these indorse- 
ments were given with the distinct understanding that 




they were to be paid out of proceeds of certain real estate 
devised by appellant's wife to him, and which has not yet 

been sold because of defect in title. 

The notes were not paid and suit was brought on the seven 
notes, the declaration conUiining seven special counts, one 
on each note, and one, the eighth, containing the common 
counts. 

The special counts aver that the defendant had due notice. 
The common counts are in the usual consolidated form. 
Appellant pleaded limitations as to the first count, and as 
to all the counts the general issue, and that he was ne\er 
notified of dishonor, also that the consideration of the notes 
was illegal in that the only consideration was the agreement 
of appellee to stitle a criminal prosecution against appel¬ 
lant’s son. 

Under the instructions of the court the jury returned a 

verdict in favor of the appellee. 

A motion in arrest of judgment was overruled and judg¬ 
ment entered and the case is here on appeal from that 

j udgment. 

ARGUMENT. 

The first assignment of error (Rec., p. 6) is in relation to 
the exclusion of testimony of Cuvier Green as to his knowl¬ 
edge of appellee’s intention to prosecute him (Rec., p. 16y. 

The pleadings clearly presented a case of illegal consider¬ 
ation and the jury were entitled to know all that occurred in 
connection therewith. 

The letters in the case, all of which had been offered by 
a]>])cllee. clearly show intention to prosecute, invitation of 
complicity in stifling a prosecution, and, finally, the carry¬ 
ing out of such an agreement. 

Tn the letter of August 21, 1908, the appellee writes: 

“We do not feel that this is a matter for compro- 
mise. 

“Under ordinary circumstances we should have felt 
like prosecuting this case.’’ 
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On September 28, 1908, it wrote: 

G ^Gel we have shown a great deal of leniency in 
inis case. 


And there are all through the coiTespondence scarcely 
concealed similar threats. 

Appellant testifies that the express purpose which led him 
to sign the notes was to protect his son against any criminal 
prosecution (Rec., p. 16). 


ith tliis record before him it will appear that the learned 
trial justice practically withdrew from the considera¬ 
tion of the jury the defense presented on this aspect of the 
case. This, it is submitted, is error sufficient to work re¬ 
versal of the judgment. 


The first note sued on matured February 1, 1910. The 
•leclnrotion filed July 28. 191.S. Clearly this note wa.s 
l)aned, yet the jury were told to find in favor of appellee if 

they found a single fact not including any element of a new 
promise. 


There was no proof of notice to appellant, hut especially 
was there no evidence of demand nor dishonor. On the 
<-ontrary, the court excluded the certificates of the Mis.souii 
notaries hy which such demand and dishonor were .sought 
to be proved. For lack of this proof there could be no 
recovery on the special counts, which alleged such demand, 
dishonor, and notice. ’ 

There could be no recovery on the com mon counts, because 

they can only be predicated of a direct, not a contingent, lia- 
Mlity. 

There is no bill of particulars in the record, .so that the 
basis of the common counts can only be inferred. This 
error is disclosed by the second assignment of error (Rec 

p. 6). 

The learned trial .justice on the whole ca.se instructed the 
jury that, if by verbal admission or written admi.ssion, with 
notice that his liability had not been fixed, the defendant 
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agreed after maturity to pay said notes, the defendant was 
liable. This instruction forms the basis of the third assign- 
ment of error (Rec., p. 6). 

As already stated, proof of notice was out of the case and 
the trial justice, realizing that situation, allowed the jury by 
the necessary- effect of his charge to find a verdict on the 
common connU, thus practically eliminating the ,penal 
counts This instruction again eliminated the defense of 
illegal consideration, because, if the original agreement was 
tainted, a subsequent renewed agreement could not purge the 
taint, vet in its final analysis this instruction must be read 
as if tiie court had said, “Even if you find an originally ille¬ 
gal consideration to have existed, yet if with full knowledge 
of the fact.s defendant reiterated his lu-omise contained in the 
notes, he is liable.” In other words, though he was not 
liable on the notes for illegality of consideration, yet if wit i 
knowledge of his non-liability he again promised, he would 
be liable. Argument in support of the utter fallacy of such 

a view is wholly unnecessary. ^ 

\^ain. too, the defense of limitations as against the first 

conn't is excluded. When the instruction was given it ap¬ 
pears (Rec., p. 17) that the trial justice’s attention was fully 
and fairly called to the insuperable difficulty arising on Uie 
pleadings, and this was again presented to him by motion 

in arrest of judgment (Rec., p. 17). 

These questions are raised by the third and fourth assign¬ 
ments (Rec., p. 6). 

Before coming to the discussion of this question, however, 
it is proper to advert to the fact that on the admitted proof 
the action was premature. 

It appears from the bill of exceptions that appellant agreed 
to indorse the notes upon the understanding that they should 
be paid out of proceeds of “property in his name left by his 
\\dfe” (Rec., p. 16). Plaintiff proves as part of his ca.^ that 
the property had not been sold (Reeves’ testimony, page 15 
of record). Upon this ^dew of the case the action was pre¬ 
mature. 

Mansfield vs. Winter, 10 Appeals D. C., 549. 
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Blurring now to the important question of pleading. 

Appellant confidently contends that no recovery against 
an endorser can be had upon the common counts. This so 
because: 

a. They are all predicated of a direct liability. 

b. Their vei'y language prevents it. 

The count is found on record page 3 and it will be seen 
from perusal of it that the claims therein set forth are not in 
the slightest degree supported by the evidence. 

There is, of course, no proof of any joint undertaking be¬ 
tween appellant and Cuvier Green and appellee. This of 
itself is fatal variance. 

Where is there any proof of goods sold and delivered to 
appellant either alone or jointly with Cuvier Green? 

Or of work done and materials provided for him at his 
request? 

Or for nionev lent him? 

Or for money paid for him? 

Or for money received by him for appellee’s use? 

Or for money found to be due from him to appellee on 
accounts stated between them? 

If any authority were ne(*essary the requisites essential to 
recovery under the common counts can be found stated with 
great clearness in Mr. Poe’s admirable treatise upon Plead¬ 
ing in chapter 3, vol. I, especiallv in sections 95, 101, 106, 
107, 117, and 127. 

Upon the w^hole case it is respectfully submitted that the 
judgment below was erroneous and should be reversed. 

JNO. RIDOUT, 

Attorney for Appellant. 

( 29167 ) 
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BRIEF FOR APPELLEE. 


STATEMENT. 

As the statement of facts filed by the appellant is de¬ 
ficient in important respects it is necessary to restate them. 

Cuvier Green, who was one of the defendants below, 
had been in the employ of the appellee and had the agency 
for its screens in Kansas City, Mo. During the time 
he was so employed advances were made to him from 
time to time by the appellee on account of commissions. 
Under the contract between the appellee and the defendant 
Cuvier Green, commissions were payable after the accounts 
had been collected by him and the amount credited to him. 
At times commissions in excess of the agreement were ad¬ 
vanced, such advances being charged to his account. Under 
the agreement, between the parties, the defendant was au¬ 
thorized to receive checks and it was his duty to forward 
the same to the appellee for credit on the customers’ ac- 
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count. Sometime before the relations between the parties 
were severed the defendant Cuvier Green collected $984.03 
from a number of customers for which he failed to account. 
The defendant Cuvier Cireen claimed certain credits which 
were allowed and in response to requests for payment he 
agreed to pay $100 in cash and to give seven notes for 
the balance, such notes to be endorsed by his father, Galen 
E. Green. This was done and the notes were mailed to the 
appellee and accepted by it. All negotiations between the 
defendants and the appellee were in writing. The first note 
was paid at maturity by the appellant, Galen E. Green. As 
the remaining notes were not paid, suit was instituted 
against Cuvier Green, the maker, and Galen E. Green, the 
appellant, as endorser. 

ARGUMENT. 

If there is any difficulty attending the disposition of this 
case it arises not from the facts or the legal questions pre¬ 
sented at the trial but from the effort of the appellant to 
concentrate in a few pages of record the proceedings of a 
trial lasting nearly two days and an effort on his part to 
have this Court vacate the verdict of the jury against him 
l)ecause of alleged error committed by the Trial Court in 
its instructions to the jury, based upon a single sentence 
selected from the opinion of the Court as best adapted for 
the purpose and without presenting to this Court the entire 
opinion or even the instructions granted at the instance 
of either of the parties to the cause. 

While an effort is made to secure the consideration of 
questions not presented in the Court below, to which no 
exceptions were taken and upon which no assignments of 
error are based, the appellant will no doubt be restricted 
to matters properly before the Court for consideration and 
to these onlv our attention will be directed. 
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The appellant assigns four errors: First, the refusal of 
the Trial Court to admit certain testimony; second, the 
refusal to direct a verdict in his favor; third, in permitting 
recovery under the common counts against the appellant 
as an endorser; and fourth, in overruling the motion in 
arrest of judgment. The third and fourth assignments of 
error, it is apparent, rest upon the same ground and may 
be considered together. 

EXCLUSION OF TESTIMONY. 

Cuvier Green, one of the defendants, was asked the fol¬ 
lowing question: 

“At the time of writing the letter enclosing the 
notes to your father for endorsement what if any 
knowledge had you concerning the intention of 
the company toward you that knowledge being 
derived from any statement made to you by any 
officer of the company concerning criminal criminal 
of you.” (R. p. 16.) 

On objection, the Court refused to permit the witness 
to answer this question and its action in this regard ts 
assigned as error. 

In the appellant’s brief it is stated (p. 2) “the letters in 
the case, all of which had been offered by appellee, clearly 
show intention to prosecute, invitation of complicity in 
stifling a prosecution, and, finally, the carrying out of such 
an agreement.” 

If, as stated by appellant, the facts sought to be estab¬ 
lished by the question objected to was fully established by 
other evidence, it would seem that the action of the Court 
complained of, even if erroneous, was not prejudicial. 

But the question itself was clearly improper and the ob¬ 
jection was properly sustained. The witness was not asked, 




as perhaps he might have been asked, what the officers of 
the company had said or done. The question called for the 
opinion of the witness, based upon correspondence, as to 
the “intention” of the appellee. The intention of the ap¬ 
pellee is immaterial. There was no showing of any kind 
that Cuvier Green, in failing to account for money col¬ 
lected, had committed a criminal offense under the laws 
of the State where the act occurred. There is not in the 
record sufficient evidence to show a criminal offense even 
under the laws of the District of Columbia. Hence, the in¬ 
tention of the appellee to resort to criminal prosecution, 
even if it existed, in the absence of proof that Cuvier Green 
was liable to such ])rosecution, was wholly immaterial. 

But the action of the Court in sustaining the objection 
to the question stated was controlled primarily by another 
cf)nsideration. The testimony shows that at the time the 
negotiations took place which led to the execution and de¬ 
livery of the notes sued u]>on, both the appellant and appellee, 
as xeell as the re)nainin(j defendant Curler Green, resided 
in different places and that the entire negotiations betzoeen 
the parties not only necessarily, but, in fact, zeere conducted 
by correspondence. Cuvier Green when asked what in¬ 
duced him to execute the notes sued upon (R. p. 16), stated 
“some letters that I had received on several occasions from 
them that gave me to understand that if I didn’t they would 
prosecute.” The correspondence was produced by the ap¬ 
pellee and s])eaks for itself. If there were any other letters, 
the appellant and his son Cuvier Green, to whom they were 
written, failed to j^roduce them. As the negotiations took 
place by leriting, therefore, the appellant could not prove 
the opinion of the zoitness as to the ''intention' of the ap¬ 
pellee based upon correspondence, the correspondence itself 
being in evidence. 

In the next place, although no proof was made that a 
cnminal offense had been committed, even assuming that 



there had been, there is no evidence in the record that the 
consideration for the notes was the “compounding of a 

felony” as it is called, thereby rendering such considera¬ 
tion illegal. 

The brief quotations from two letters of the appellee, 
cited in the appellant s brief, do not support the appellant's 
contention in the slightest. On the contrary, the declared 
purpose of the appellee, appearing from these letters, was 
not to resort to criminal prosecution and this intention, it 
will be noticed, was announced prior to the execution of 
the notes sued upon. 

In the letter of August 21, 1908 (R. p. 10), the appellee 
wrote “we do not feel that this is a matter for compro¬ 
mise.'’ This statement in connection with the letter to 
which it was a reply indicates that it relates to the com¬ 
promise of the amount due. In the same letter (R. pp. 10, 

11 ) the appellee stated : 

“Under ordinary circumstances we should have 
felt like prosecuting the case, but as the writer has 
met Mrs. Green and she wrote personally explain¬ 
ing the situation and expressed the belief that her 
husband was trying to live a changed life we felt 
that we wanted to give him ev'^ery possible oppor¬ 
tunity. VVe did not want to bring any which 
might throw him into a situation that vv’^ould make 
his struggle for a better life either more difficult 
or practically impossible and we knew that action 
on our part which might in one sense be well 
deserved would give him so great a handicap that 
it would be almost impossible to help himself. VVe 
trust that you will bear in mind the position which 
we have taken in endeavoring to arrange a settle¬ 
ment and give us every possible consideration.” 

Instead of containing a notice of intention to prosecute, 
this letter and the other letters appearing in the record 
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written before the notes were executed, indicate a definite 
and a communicated purpose not to prosecute even though 
the right to prosecute may have existed. The fear of the 
appellant, even though entertained but not expressed, that 
a prosecution might occur if the notes were not given, is 
immaterial. 

Even prior to the letters relied upon as indicating a pur¬ 
pose to prosecute, the appellant had written the appellee 
promising to pay the amount due. (R.. p. 10.) In his 
letter of August 19, 1908, the appellant says: 

“This claim against him [Cuvier Green] by you 
will be satisfied. You can rest assured of that fact 
or as a last resort I have property within my con¬ 
trol left by his late mother to be divided by me 
between her children of which Cuvier is one of 
four and his part will be ample to pay.” 

In order to constitute the defense of illegal considera¬ 
tion, it is necessary to establish a binding agreement not to 
prosecute. There is no evidence of any such agreement. A 
person whose money has been misappropriated is not for¬ 
bidden to seek to recover the amount due him, if, in that 
effort, he does not make any agreement to waive criminal 
prosecution. 

In the case of Catlin v. Henton, 9 Wis., 442, an employer 
accused his cashier of theft, but did not have him arrested, 
and the cashier acknowledged that he had omitted to enter 
certain sums, begged his employer not to expose him, and 
gave his note secured by his father’s endorsement and a 
mortgage for the amount which he said he had taken. The 
employer made no agreement not to prosecute, and did not 
agree that the money so secured was all that had been 
taken. It was held that the note was not given to com¬ 
pound a felony. 
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To the same effect: 

Bibb V. Hitchcock, 49 Ala., 468. 

Walbridge v. Arnold, 21 Conn., 424. 

Parker v. Enslow, 102 Ill., 272. 

Cohoes V. Cropsey, 55 N. Y., 685. 

“Mere threats to prosecute, while they may 
amount to duress or undue influence, so as to ren¬ 
der a promise voidable, will not avoid an agree¬ 
ment made by a defaulter for the purpose of mak¬ 
ing reparation to the person injured by his mis¬ 
doing, if there be no agreement not to prosecute.” 

9 Cyc. p. 507, and authorities cited. 

We submit further that the question objected to and all 
matters relating to the alleged illegality of the considera¬ 
tion, arising from the alleged threat of prosecution are 
immaterial because the instructions of the Court in regard 
thereto do not appear in the record. In the absence of 
the entire charge of the Court and particularly in the ab¬ 
sence of the prayers asked, granted and refused by the 
respective parties, with the exceptions, if any, thereto, the 
question is not for consideration in this Court. 

PROOF SUPPORTS VERDICT. 

The principal alleged error relied upon is based upon 
the charge of the Court to the jury. The Court in the 
charge (R. pp. 16, 17) instructed the jury as follows: 

“If the jury find from a fair balance of the evi¬ 
dence that the defendant, Galen E. Green, with full 
knowledge that he was not liable, after maturity, 
on the notes as endorser, by reason of plaintiff's 
failure to comply with the Statutory provisions, 
acknowledged, either in any letter offered in evi¬ 
dence or verbally to the plaintiff or its agents a 
continued liability, or promised to pay said note, 
then the jury are instructed that their verdict should 
be in favor of the plaintiff for the full amount 
claimed in the declaration.” 


This portion of the charge is objected to on the ground 
that there was not sufficient proof in the case to support a 
verdict and the further ground that there was no proof 
of notice of protest to support a verdict under the special 
counts and that the common counts cannot be relied upon 
to support a verdict against an endorser. At the outset, 
we submit that a charge of the trial judge to a jury 
cannot properly by questioned by the selection of a single 
sentence from such charge l>est adapted to the purposes 
of an appellant. In this case the entire charge is not given 
The instructions asked by the parties and granted by the 
Court are not given. A single sentence from the entire 
charge has been selected by the appellant. It is impossible 
for this Court to determine that a single sentence thus se¬ 
lected is erroneous or, even if erroneous, that it was not 
satisfactorily covered by other parts of the same charge 
or by instructions specifically granted at the request of 
the parties. 

Independent of the impropriety of considering a single 
isolated sentence selected from the charge of the Court, we 
submit there was abundant evidence to support the verdict 
on either of the special counts or the common counts or 
both. We are struck by the fact that except for the error 
of the Court below in rejecting the certificates of protest 
of the notes sued upon committed at the instance of the 
appellant and to the prejudice of the appellee (R. p. 12), 
the question now presented would not be open for consid¬ 
eration and this suggests an important question, which, 
both on reason and justice, should be answered against the 
appellant. The burden rests upon the plaintifiF to prove the 
essential facts. If the offer to support such facts is by 
incompetent evidence, which is rejected on the objection 
of the defendant, the plaintiff necessarily fails, but can a 
defendant complain if a plaintiff undertakes to sustain such 
essential allegations by an offer of competent and legallv 
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sufficient evidence which is rejected on his objection, though 
erroneously rejected? We submit not. 

The appellant contends that no recovery can be had on 
» the special counts because there was no proof of demand, 

protest and notice. At the trial (R. p. 12) the plaintiff 
offered in evidence the certificates of protest of each of 
the notes sued on, under the hand and seal of the notary, 
showing presentment, demand and notice. On the objec¬ 
tion of the appellant this offer was rejected on the ground 
that a certificate of a foreign notary public protesting a 
promissory note was not admissible in evidence in the 
District of Columbia and that such proof could only be 
made by the testimony of the notary himself. This was 
clearly error. This ruling was based upon the provisions 
of Section 1422 of the Code. That Section provides that 
the original protest of a notary public in the District may 
be received in evidence. The Court held, in the absence of 
a similar provision with reference to the certificate of the 
foreign notary, such certificate was inadmissible. Because 
the Code deals with the protest of a promissory note in the 
District it cannot be said that it was thereby intended to 
render incompetent certificates which from time imme¬ 
morial have been admitted as competent evidence through¬ 
out the world. By the Law Merchant, a certificate of a 
notary public under his hand and official seal has always 
been competent in the District of Columbia and every¬ 
where else among civilized nations as competent and suffi¬ 
cient evidence of presentment, protest and notice of com¬ 
mercial paper. 

“The notarial certificate of protest was compe¬ 
tent, without further proof. This has often been 
so held, in respect to foreign bills. For this pur¬ 
pose, the different States of the Union are deemed 
foreign to each other, so that a notarial certificate 
of protest under seal is good on mere production.” 
Johnson v. Brown, 154 Mass., 105. 


J 



10 


“The certificate of the protest of the bill of 
exchange by the notary in Norway was properly 
received in evidence. It is in due form, and bears 
what purports to be the seal of the notary.* * * 

VVe thus recognize the seal to the document in 
question as that of the Notary in Norway, and 
as such authenticating the certificate of protest 
and entitling it to full faith and credit. Green- 
leaf’s Evidence, Sect. 5; Story on Bills, Sect. 277: 
Townsley v. Sumrall, 2 Pit. 170; Chanoine v. 
Fowler, 3 Wend. (N. Y.) 173; Holliday v. 
McDougall, 20 Id. 81; Carter v. Burley, 9 N. H. 
558.“ 

Pierce v. Indseth, 106 U. S., 546. 

The claim that the failure of the Code to specifically pro¬ 
vide that the certificate of a foreign notary may be re¬ 
ceived in evidence cannot be said to render as incompetent 
evidence a certificate of that character which has always 
been regarded as competent for the purpose. 

It follows that the protest offered in evidence shouhl 
have been received. The offer of the appellee, therefore, 
was to prove by competent legal sufficient evidence, as stated 
in the offer and as appears in the record (R. p. 12), the 
fact of demand, protest and notice with reference to all of 
the notes sued upon. This offer to prove these essential 
facts was rejected on the objection of the appellant. Under 
these circumstances can the appellant complain of the failure 
of proof in that regard? We respectfully submit not. It 
then further follows, as the appellant refused to permit the 
reception of competent evidence of protest and notice, 
he cannot complain because no such evidence appears in 
the record. So far as he is concerned, it is to be considered 
as if such proof had been made or waived and having been 
made or waived recovery can properly be had under the 
special counts. 
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WAIVER OF PROTEST. 

In the next place, as the allegations of the special counts 
were clearly sufficient as against the appellant, recovery 
can properly be had thereon against him because, even 
though the offer of the appellee to prove demand, notice and 
protest by competent evidence was rejected on the appellant’s 
objection, a waiver thereof was properly proven, submitted 
to the jury and found against the appellant. 

Waiver of demand and notice renders proof thereof un¬ 
necessary and such waiver may be made either at the time 
the giving of notice has arrived or after the failure to give 
such notice. Such waiver may be express or implied and 
applies to a foreign as well as to an inland bill of exchange 
or promissory note. These matters are expressly covered 
by Code provisions. 

Section 1413 of the Code provides as follows: 

“WAIVER OF NOTICE.—Notice of dishonor 
may be waived either before the time of giving 
notice has arrived or after the omission to give 
due notice, and the waiver may be express or 
implied.” 

Section 1415 provides as follows: 

“WAIVER OF PROTEST.—A waiver of pro¬ 
test, whether in the case of a foreign bill of 
exchange or other negotiable instrument, is 
deemed to be a waiver not only of a formal pro¬ 
test, but also of presentment and notice of dis¬ 
honor.” 

The Courts uniformly hold that waiver of demand, notice 
and protest may be shown under the allegation that such 
demand, notice and protest had been given. 



1 he rule is settled as or.c of pleading and evi¬ 
dence, and was long ago announced in this State, 
that facts which excuse demand and notice will, 
in law, be deemed proof of such demand and notice. 
Allegations of these facts may, therefore, be proved 
by any fact showing a waiver of them, demand 
and notice, and waiver of them, being in law 
equivolent of each other.” 

Manning v. Maroney, 87 Ala., 

“In all cases where a party relies on a waiver 
of demand and notice he may allege the demand 
and notice in the same manner as he would have 
done if actually given; and proof of the waiver 
is equivalent to the proof of demand and notice.” 

Norton v. Lewis, 2 Conn., 487, 480. 

”\\e believe the rule to be, under the Law 
Merchant, where a party to a bill or note has been 
discharged by the laches of the holder, and the 
holder sets up a subsequent promise to pay, the 
declaration need not count upon this subsequent 
promise, but only upon the original contract, 
alleging therein all the essential facts that consti¬ 
tute the liability. If against an endorser of a 
promissory note, demand and notice * * * 

these being averred in the declaration, they are 
supported by proof of a subsequent promise, which 
is adjudged the equivalent or a waiver of these 
requisites.” 

Tobey v. Berly, 26 Ill., 426. 

“It matters not that the plaintiff alleged due 
presentment and demand in his complaint; that 
did not preclude him from proof upon the trial 
that presentment and demand had been waived or 
rendered useless and unnecessary. So it has been 
held that under an allegation in a complaint of a 
tender the plaintiff could, upon the trial, prove 
that a tender had been waived, and thus rendered 
unnecessary.” 

Smith v.^oillon, 87 X. Y., 590, 594. 



It has been settled by a series of decisions, in 
this Commonwealth, that, in an action by the 
endorsee against the endorser of a promissory 
note, evidence of a waiver of demand and notice 
is sufficient to support an avertment in the declara¬ 
tion of demand and notice.” 

Harrison v. Bailey, 99 Mass., 

W here matter in excuse of the want of demand 
and notice is relied upon, it is usual to declare as 
if there had been due presentment and notice, some 
latitude in the mode of proof being allowed, and 
the evidence being regarded not strictly as matter 
in excuse, but as proof of a qualified presentment 
and demand, or of acts which, in their legal effect, 
and by the custom of merchants, are equivalent 
thereto.” 

'2 Greenleaf on Evidence, par. 197. 

1 o the same effect are the following cases: 

Breed v. Hillhouse, 7 Conn., 522. 
h:ilsworth V. Brewer, 11 Pick., ;il(). 

State Bank v. Hurd, 12 Mass., 175. 

Olcott V. Rathbone, 5 Wend., 491. 

The evidence in this case is sufficient to support a finding 
that demand, notice and protest was waived. Aside from 
the correspondence of the parties, the evidence shows that 
the representative of the appellee called upon the appel¬ 
lant, after the notes had become due and that he promised 
to pay the same. The question as to whether or not there 
had been a waiver was fairly submitted to the jury by the 
instruction complained of and the jury found the fact 
against the appellant. 

In addition, there is another fact appearing in the record 
which it would seem to render discussion of this particular 
question unnecessary. The appellant on cross-examination 




(R. p. 16) himself produced at the trial the notices of 
protest of three of the notes sued upon which had been 
received by him. These notices were offered in evidence. 

We therefore submit that recovery can properly be had 
under the special counts, as: 

1. Competent legal sufficient evidence of demand, notice 
and protest was offered by the appellee but excluded on the 
objection of the appellant, the necessity of such proof being 
thereby waived as matter of law. 

2. As a matter of fact, demand, notice and protest was 
waived by the appellant, the sufficiency of the evidence in 
that regard having been properly submitted to the jury 
and found against him. 

3. The allegations of demand, protest and notice con¬ 
tained in the special counts was fully met by proof of 
waiver which the jury found to exist. 

4. Actual notice of demand, protest and notice was ad¬ 
mitted by the appellant, who himself produced and admit¬ 
ted receiving notice of protest covering three of the notes 
sued upon. 

Recovery also can properly be had against the endorser 
under the common counts. 

Frazer v. Carpenter. 2 McLean, 236. 

It is argued that the defense of limitations made by the 
appellant as to one of the notes sued upon, was excluded. 
In the first place, there was no plea of limitations to the 
common counts. In the next place, after the maturity of 
the first note and within the period of limitations (R. p. 
13) the appellant promised in writing to pay the amount 
of said note. Because of this fact the appellant raised no 
question concerning the matter of limitations at the trial. 
No exception was taken to the action of the Court upon 
any matter in relation thereto. What instructions were 
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asked in regard to the plea of limitations does not appear. 
No assignment of error based upon any matter relating to 
the plea of limitations has been made. We submit that the 
question of limitations is not before this Court for consid¬ 
eration. 

So also counsel for the first time in this Court presents 
the objection that the notes sued upon were not payable 
absolutely by the appellant but were payable out of the 
proceeds of property in his name left by his mother. This 
question was not presented below. There is no exception 
to any action of the Court below in reference thereto, there 
was no plea in relation thereto, no instructions requested 
by the appellant with reference to the same and, in addition, 
even i f the matter could properly be considered by the Court, 
there was no evidence whatever to justify the appellant’s 
contention. The very fact that the notes were made pay¬ 
able at a specific time without any qualification on their 
face, indicates a definite purpose to pay without regard to 
the source from which the funds were to be obtained. It 
may be that the appellant expected to obtain the money 
with which to pay from the Kstate in his hands belonging to 
his son, but his promise to pay was not made conditional 
upon any such fact. 

In any event the appellant clearly cannot sustain any loss 
by being compelled to meet his just obligations, as he admits 
he has sufficient property belonging to Cuvier Green to 
make him whole. 

We therefore respectfully submit that the judgment 
should be affirmed. 

EDWIN C. BRANDENBURG, 
CLARENCE A. BRANDENBURG, 

F. WALTER BRANDENBURG 

Attorneys for Appellee. 



